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WILLIAM A. MUNDELL Arizona Corporation Commission
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MARC SPITZER - GOCUMENT COMTRO
COMMISSIONER | BOCKETED AY "

IN THE MATTER OF QWEST Docket No. RT-00000F-02-0271

CORPORATION’S COMPLIANCE WITH
SECTION 252(e) OF THE
TELECOMMUNICATIONS ACT OF 1996.

RUCO'S COMMENTS ON QWEST’S SUBMISSIONS

By Procedural Order dated May 20, 2002, the Hearing Division of the Arizona
Corporation Commission (“Commission”) set an amended schedule in the above matter. In
relevant part, that schedule provided that interested parties shall file Comments to Qwest’s
previous submissions on or before May 24, 2002. Accordingly, the Residential Utility
Consumer Office (“RUCO”) submits the following comments.

RUCO has reviewed the agreements (“Agreements”) provided by Qwest. Section 252
governs the Agreements, notwithstanding Qwest’s arguments to the contrary.

Qwest argues that Section 252 requires Commission approval only for “core matters of
price”. Several of the Agreements clearly impact such core matters of price. See for example
Confidential Exhibit A.

The plain language of Exhibit A relates to billing, a material item. Many other
modifications and/or changes were being made to the original filed interconnection
agreements.

Moreover, Qwest appears to be giving certain CLECs preferential treatment, in
exchange for not opposing various applications submitted by Qwest before the Commission.

For example, in his letter of November 15, 2000, incorporating the terms of an Agreement
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under consideration between Qwest and Eschelon Telecom, Inc., Greg Casey, Executive Vice
President of Wholesale Markets for Qwest writes:

During development of the Plan, and thereafter, if én agreed upon Plan is in

place by April 30, 2001, Eschelon agrees to not oppose Qwest’s efforts regarding

Section 271 approval or to file complaints before any regulatory body concerning

issues arising out of the Parties’ Interconnection Agreements.

Another example, found throughout many of the Agreements is a CLEC’s promise to
withdrawal from Qwest's merger docket with US West in exchange for some type of favorable
treatment. Equally troubling, and no less important, are the Confidentiality clauses that seem
to be a mainstay of most of the Agreements. The parties agree to keep the substance of the
Agreements from the Commission unless permitted by the prior written consent of the other
party. A truthful statement to the ACC could thereby become actionable as a breach of
contract.

The above examples show why this docket cannot be expeditiously resolved. Qwest
was cutting secret deals with various CLECs to avoid their input into the Merger and 271
dockets. Other dockets may be involved, and this Commission should fully investigate them.
Moreover, the Commission must know the full impact of the Agreements on the 271 process
prior to making its recommendation to the FCC.

Congress intended the Federal Communications Commission (*FCC”) to perform
its traditionally broad public interest analysis of whether a proposed action would further the
purposes of the Act. In the Matter of the Application of Ameritech Michigan Pursuant to
Section 271, CC Docket No. 97-137, Memorandum and Order, August 19, 1997, { 385.
Indeed, the Supreme Court has rejected a “cramping” construction of the public interest

requirement in favor of an “expansive” one that includes “standards for judgment adequately

related in their application to the problem to be solved.” National Broadcasting Co. v. United

States, 319 U.S. 190. 217-20 (1943).
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On December 28, 2001, the U.S. Court of Appeals for the District of Columbia issued
its decision in Sprint Communications Co. L.P. v. Federal Communications Comm’n, 274 F.3d
549 (D.C. Cir. 2001) (“Sprint"). According to the Court, the FCC, in considering SBC'’s section
271 applications in Kansas and Oklahoma, erroneously gave the public interest argument of
opposing parties “rather a brush-off.” Id. at 554. Specifically, on “a statute that proclaims
competition as the Congressional purpose,” the Court held, the public interest may weigh
heavily toward addressing a problem that bears directly and materially upon attainment of
Congressional purpose. /d. at 554-55.

The Agreements suggest that the meager local competition that has developed to date
in Arizona, or some of it, may not be the independent or unfettered competition toward which
the Act strives. Instead, it may be the product of collusive or. otherwise coordinated
interdependent conduct, which is generally thought to be likely to occur in highly cdncentrated
markets. Federal Trade Commission v. H.J. Heinz Co., 246 F.3d 708, 715-16 (D.C. Cir. 2001).
The true intent of the secret Agreements bear directly and materially upon attainment of
Congressional purpose. If they are collusive or favor certain CLECs, they further undercut
Qwest’s claim that granting section 271 authority at this time is in the public interest’.

CONCLUSION

RUCO believes that the Agreements are subject to Section 252 and should have been
submitted, by law, to this Commission for approval. Further, RUCO believes, subject to further
investigation, that the Agreements were made with the result of preferential treatment to
certain CLECs. RUCO recommends that this Commission not act on Qwest's 271 application

until this matter has been investigated and the full impact on the public interest is known.

' Certain points raised in these comments were taken from the Office of the Consumer Advocate in lowa in its 271
docket.
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[|[RUCO requests that the current procedural schedule be extended to allow for additional

discovery, including depositions, and that a hearing be scheduled.

RESPECTFULLY SUBMITTED this 24th day of May, 2002.

%/ZV//WME L

Daniel W. Pozefsky -~V

Staff Attorney
AN ORIGINAL AND TEN COPIES
of the foregoing filed this 24th day
of May, 2002 with:
Docket Control
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007
COPIES of the foregoing hand delivered/
mailed this 24th day of May, 2002 to:
Lyn Farmer _ .
Chief Administrative Law Judge Christopher Kempley, Chief Counsel
Hearing Division Le_gal Division . o
Arizona Corporation Commission Arizona Corporation Commission
1200 West Washington 1200 West Washington
Phoenix, Arizona 85007 Phoenix, Arizona 85007
Jane L. Rodda Ernest Johnson, Director
Administrative Law Judge Utilities Division
Hearing Division Arizona Corporation Commission
Arizona Corporation Commission 1200 West Washington
400 West Congress Street, Room 222 Phoenix, Arizona 85007

Tucson, Arizona 85701
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Timothy Berg

Theresa Dwyer

Fennemore Craig, P.C..

3003 North Central Ave., Suite 2600
Phoenix, Arizona 85012

Teresa Wahlert, Vice President-Arizona
Maureen Arnold

Qwest Corporation

3033 North Third Street, Room 1010
Phoenix, Arizona 85012

Andrew Cain

Qwest Corporation

1801 California Street, 4900
Denver, Colorado 80202

Michael M. Grant

Todd C. Wiley

Gallagher & Kennedy, P.A.
2575 East Camelback Road
Phoenix, Arizona 85016-9225

Mark Dioguardi

Tiffany and Bosco, P.A.
500 Dial Tower

1850 North Central Avenue
Phoenix, Arizona 85004

Nigel Bates

Electric Lightwave, Inc.

4400 NE 77th Ave.
Vancouver, Washington 98662

Thomas L. Mumaw

Jeffrey W. Crockett

Snell & Wilmer

One Arizona Center
Phoenix, Arizona 85004-0001

Darren S. Weingard

Stephen H. Kukta

Sprint Communications Company L.P.
1850 Gateway Drive, 7th Floor

San Mateo, California 94404-2467

Thomas H. Campbell

Lewis & Roca

40 North Central Ave., Suite 1900
Phoenix, Arizona 85004

Andrew O. Isar

TRI

4312 92nd Ave., N.W.

Gig Harbor, Washington 98335

Bradley Carroll

Cox Communications

Cox Arizona Telecom LLC
20401 North 29th Ave.
Phoenix, Arizona 85027

Richard M. Rindler

Morton J. Posner

Swidler, Berlin, Shereff, Friedman, LLP
3000 K Street, NW, Suite 300
Washington, DC 20007-5116

Michael W. Patten

Raymond S. Heyman

Roshka Heyman & DeWulf, PLC

One Arizona Center

400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004

Charles Kallenbach

American Communications
Services, Inc.

131 National Business Parkway

Annapolis Junction, Maryland 20701

Thomas F. Dixon

MCI Telecommunications Corp.
707 17th Street, Suite 3900
Denver, Colorado 80202

Richard S. Wolters

AT&T &TCG

1875 Lawrence Street, Suite 1575
Denver, Colorado 80202

Joyce Hundley

U.S. Department of Justice
Antitrust Division

1401 H St., NW, Suite 8000
Washington, DC 20530
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Joan Burke

Osborn Maledon

2929 North Central Ave., 21st FI.
P.O. Box 36379

Phoenix, Arizona 85067-6379

Gregory Hoffman

AT&T

795 Folsom Street, Room 2159

San Francisco, California 94107-1243

Daniel Waggoner

Davis Wright Tremaine

2600 Century Square

1501 Fourth Ave.

Seattle, Washington 98101-1688

Douglas Hsiao

Jim Scheltema

Blumenfeld & Cohen

1625 Massachusetts Ave., N.W,
Suite 300

Washington, DC 20036

Diane Bacon, Legislative Director
Communications Workers of America
5818 North 7th Street, Suite 206
Phoenix, Arizona 85014-5811

Mark N. Rogers

Excell Agent Services, L.L.C.
2175 West 14th Street
Tempe, Arizona 85281

Mark P. Trinchero

Davis Wright Tremaine, LLP
1300 S.W. Fifth Ave., Suite 2300
Portland, Oregon 97201

Lyndall Nipps

Director, Regulatory
Allegiance Telecom, Inc.

845 Camino Sure

Palm Springs, California 92262

M. Andrew Andrade
5261 S. Quebec Street, Suite 150
Greenwood Village, Colorado 80111

Megan Doberneck

Senior Counsel

Covad Communications Company
7901 Lowry Bivd.

Denver, Colorado 80230

Al Sterman

Arizona Consumers Council
2849 East 8th Street
Tucson, Arizona 85716

Brian Thomas

Time Warner Telecom, Inc.
520 S.W. 6th Ave., Suite 300
Portland, Oregon 97204

Jon Poston

Arizonans for Competition in Telephone
Service

6733 East Dale Lane

Cave Creek, Arizona 85331-6561

Eric S. Heath

Sprint Communications Company L.P.
100 Spear Street, Suite 930

San Francisco, CA 94105

By () lUDUu\Q ’QTf’KCL,LLQ{\ﬁ&r—'—
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EXHIBIT A

(confidential material redacted)



